UDC 343.23

https://doi.org/10.31548/1aw2020.04.017

CRIMINAL OFFENSES — A NEW INSTITUTE
OF CRIMINAL LEGISLATION OF UKRAINE

S.5. KOVALOVA, Candidate of Law,
Senior Lecturer of the Department of Administrative and Financial Law,
National University of Life and Environmental Sciences of Ukraine
E-mail: kovalyeva@gmail.com

Summary. The article analyzes the feasibility of introducing the institution of
criminal offense. The focus is on reforming the criminal justice system.

It was found out that one of the directions of reforming the criminal justice of Ukraine is
the introduction of the institute of criminal misdemeanor in the criminal legislation.

According to the results of the study, different approaches to the expediency of
establishing liability for misconduct in the criminal legislation of Ukraine have been

identified.

It is reasonable that changing the understanding of the concept of crime and the
criteria for its evaluation is not an easy path, but in today's conditions the introduction
of criminal offenses is a progressive, timely and unalterable step, as no scientific
developments can solve law enforcement problems.
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Introduction.

Radical changes in the socio-polit-
ical living conditions of the state have
created the preconditions for reforming
the criminal justice system in the direc-
tion of further humanization, democrati-
zation and strengthening the protection
of human rights and freedoms. One of
the directions of reforming the criminal
justice of Ukraine is the introduction of
criminal misconduct in criminal law.

The purpose of the article is to study the
normative consolidation of the institution of
criminal offense on the basis of the current
state of the Criminal Code of Ukraine.

Analysis of recent researches
and publications.

This issue has been studied by
such scientists as V.I Borisov, N.D.
Kuznetsov. V.M. Kutz, A.A. Music,
A.S. Politova, V.Y. Tatsiy, M.I. Havro-
nuk P.L. Fries, B.W. Shuba and others.

Results.

The priority component of the process
of Ukraine’s integration into the European
Union is the fulfillment of the third Co-
penhagen and Madrid criteria, ie the adap-
tation of national legislation to the EU le-
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gal system. One of the areas of adaptation

is the humanization of criminal liability

(Chernychenko, 2016: 320-323).

In pursuance of the above require-
ments, the Concept of Criminal Justice
Reform of Ukraine was developed with
the participation of international experts
and civil society representatives.

Accordingly, the Concept defines the
content and directions of reforming the
criminal justice system, in particular:

— humanization of criminal law;

— restructuring of the organizational
and functional structure of criminal
justice in accordance with the norms
of the reformed legislation;

— strengthening the protection of
the rights and interests of victims,
guaranteed  compensation  for
damage caused by the crime;

— expanding the use of restorative
procedures and reconciliation.

In order to implement the provisions
of the Concept of Criminal Justice Re-
form of Ukraine, a new Criminal Pro-
cedure Code of Ukraine was adopted,
which entered into force on November
20, 2012. The adoption of the Criminal
Procedure Code marked the beginning of
a new stage in the development of crim-
inal procedure legislation. Along with
the emergence of new legal provisions
in the CPC, it reflected the institution of
criminal offenses. However, for many
years the code remained the only piece
of legislation that contained provisions
on criminal offenses. It is these norms
that have become the catalyst for lively
discussions in numerous expert groups,
conferences and other scientific events.

Referring to the history of the insti-
tution of criminal misconduct, it should
be noted that the division of criminally
punishable acts into crimes and misde-
meanors has been known to the legis-
lation of the Russian Empire since its

adoption in 1845. Penal Code. Only
a corrective punishment is imposed
for misdemeanors. The separation of
criminal offenses into a separate type
of criminally punishable acts was also
preserved in the Criminal Code of 1903
(Politova, 2013: 71-77).

According to this legal act, they were
punished by arrest or a fine. As for the
legislation during the Soviet era, neither
the Criminal Code of Ukraine nor the
Criminal Code of other Soviet republics
followed the path of criminal offenses
as an independent institution of criminal
law, although the science of criminal law
in the 60s of the last century minor grav-
ity in the category of anti-social miscon-
duct (Chernychenko, 2016: 320-323).
PL Fries defines that «there are several
options for the definition of this new
institution: criminal offenses, criminal
offenses, offensesy», and proposes to use
the term «criminal offenses» (Fris, 2011:
43-44). The term «criminal offense» is
used by V.O. Tulyakov (Tuliakov V.A.,
2011:23-25). The concept of misconduct
is also found in administrative law. Ac-
cording to Art. 9 of the Code of Ukraine
on Administrative Offenses (hereinaf-
ter — KUpAP) «Administrative offense
(misdemeanor) is an illegal, guilty (in-
tentional or negligent) act or omission
that encroaches on public order, prop-
erty, rights and freedoms of citizens, the
established order of management and for
which the legislation provides for admin-
istrative liability».

The expediency of the introduction
of criminal offenses is also evidenced
by foreign experience: the criminal law
of the vast majority of European coun-
tries and other countries provides for
two or even three types of criminal acts,
namely: crime-misdemeanor-violation,
and in the Anglo-Saxon legal family —
felony and misdemeanor. In Europe, it

140 | ISSN 2663-1350 «MPABO. JIOANHA. JOBKIA» | «LAW. HUMAN. ENVIRONMENT»

Vol. 11, N2 4, 2020



AdmiHicmpamusHe npaso i npoyec

has long been concluded that in the field
of criminal law there can be only one
type of punishable acts (crime) — and
not only by their severity, but also by
the degree of punishment and legal con-
sequences for the convicted person, the
order of investigation and trial.

Of course, in our opinion, the insti-
tution of criminal offenses should be
introduced directly with the adoption of
the new CCP. However, this required a
radical overhaul of the concept of con-
structing substantive law.

On July 1, 2020, the amendments to
the current Criminal Code approved by
the Verkhovna Rada of Ukraine came
into force, which made it possible to
earn the institute of criminal offenses.
The relevant changes are intended to
simplify the procedure for investigating
minor offenses.

Under the new law, a criminal of-
fense is one of the types of criminal
offense (the second is a crime), for the
commission of which criminal liability
is provided. It is proposed to recognize
an act (action or omission) as a criminal
offense, for the commission of which the
main punishment in the form of a fine
of not more than 51 thousand UAH. or
other punishment not related to impris-
onment. Interestingly, a person will not
be prosecuted for preparing to commit a
criminal offense (unlike a crime). Anal-
ysis of the proposed amendments to the
Criminal Code of Ukraine allows us to
note that the legislator simply trans-
ferred minor crimes into the category of
misdemeanors, justifying the possibility
and expediency of such a division on the
basis of a much lower degree of public
danger of minor crimes compared to
medium, serious and especially serious
crimes. In fact, the need for separation
was laid down during the adoption of the
new Criminal Procedure Code.

A similar division of offenses into
crimes and criminal offenses exists in
many countries, including Estonia, Lat-
via, Switzerland, Hungary, and Turkey.

Regarding the legality of the intro-
duction of the category «criminal of-
fense» and its types, it should be noted
that in accordance with the provisions
of Part 2 of Article 1 of the Criminal
Code only the Criminal Code deter-
mines which socially dangerous acts are
crimes and what punishment is applied
to those who committed them. There-
fore, in our opinion, the introduction of
the concept of «criminal offense» with-
out making appropriate changes to the
law on criminal liability is not entirely
justified, but at the same time a forced
step given a number of decisions of the
European Court of Human Rights in
Ukraine. However, it should be noted
that the main reason for the changes is
reflected in the title itself: the Law «On
Amendments to Certain Legislative
Acts of Ukraine Concerning the Simpli-
fication of Pre-trial Investigation of Cer-
tain Categories of Criminal Offenses».

At the same time, the legislator right-
ly believes that a simplified procedure
for pre-trial investigation in the form of
investigation of all minor criminal of-
fenses will help reduce the burden on
the pre-trial investigation. Under the new
law, they will investigate misdemeanors
under an abbreviated procedure in the
form of a pre-trial inquiry, the duration of
which will not exceed 1 month from the
date of service of the notice of suspicion.

The inquiry will be carried out by
investigators — police officers, autho-
rized persons of the Security Service,
bodies that monitor compliance with
tax legislation, representatives of the
State Bureau of Investigation, the State
Penitentiary Service of Ukraine and the
National Anti-Corruption Bureau.
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Due to the much lower degree of pub-
lic danger, restrictions on the rights of
suspects will apply in exceptional cases.

Such a radical measure as the deten-
tion of a suspect in a criminal offense
for one day can be applied if the per-
son is intoxicated and his actions pose a
danger to others.

But you can be detained for 72 hours
if the violator, in response to the request
of the police to stop the illegal behavior,
resists or continues to commit a misde-
meanor, or tries to escape.

After serving the sentence, a person
who has been prosecuted for a criminal
offense will be considered not to have a
criminal record.

Among the approved changes,
which came into force on July 1, 2020,
are the following:

— according to the accepted changes
in Art. 12 of the Criminal Code of
Ukraine criminal offenses are divided
into criminal offenses and crimes;

A criminal offense is an act (action
or omission) provided by the Criminal
Code, for which the main punishment
is a fine of not more than three thousand
non-taxable minimum incomes or other
punishment not related to imprisonment.

Accordingly, crimes are divided into
minor, serious and especially serious.

— in Art. 14 of the Criminal Code of
Ukraine stipulates that preparation
for a criminal offense does not entail
criminal liability;

— according to Art. 21 of the Criminal
Code of Ukraine are subject to crimi-
nal liability of persons who have com-
mitted criminal offenses in a state of
alcohol, drugs or other intoxication or
under the influence of drugs that re-
duce attention and speed of reaction;

— in Art. 45-49 of the Criminal Code
of Ukraine provides the grounds and
conditions for release from criminal

liability of a person who has com-

mitted a criminal offense;

— in accordance with Art. 74 of the
Criminal Code of Ukraine, a person
who has committed a criminal of-
fense or a minor crime, in addition to
corruption offenses, may be released
from punishment by a court sentence;

— parole is provided for serving a sen-
tence for a criminal offense (Article
81 of the Criminal Code of Ukraine)
and replacing the unserved part of the
sentence with a milder one (Article
82 of the Criminal Code of Ukraine).

— in Art. 74 of the Criminal Code of
Ukraine states that persons convict-
ed of a criminal offense, after serv-
ing the sentence, are recognized as
having no criminal record.

— Exemption from criminal liabili-
ty with the application of coercive
measures of an educational nature
to a minor who first committed a
criminal offense (Articles 97, 105 of
the Criminal Code of Ukraine) and
exemption from criminal liability
and serving a sentence in connection
with the expiration of the statute of
limitations Of Ukraine.

Analysis of the current criminal code
gives grounds to note that criminal of-
fenses include such common crimes as:
—  theft (Part 1 of Article 185 of the

Criminal Code of Ukraine);

— fraud (Part 1 of Article 190 of the
Criminal Code of Ukraine);

— illegal hunting (Part 1 of Article 248
of the Criminal Code of Ukraine)
illegal occupation by fish, animal
or other water extractive industry
(part 1 of Article 249 of the Criminal
Code of Ukraine);

— violation of the requirements of the
legislation on labor protection (part
1 of Article 271 of the Criminal
Code of Ukraine);
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— violation of safety rules during the
performance of high-risk work (Part
1 of Article 272 of the Criminal Code
of Ukraine);

— violation of air flight rules (Part 1 of
Article 281 of the Criminal Code of
Ukraine) and violation of the rules of
use of airspace (Part 1 of Article 282
of the Criminal Code of Ukraine);

— group violation of public order (Article
293 of the Criminal Code of Ukraine);

— hooliganism (Article 296 of the
Criminal Code of Ukraine);

— cruel treatment of animals (Article
299 of the Criminal Code of Ukraine);

— creation or maintenance of places of de-
bauchery and pimping (Part 1 of Article
302 of the Criminal Code of Ukraine);

— illegal production, manufacture, pur-
chase, storage, transportation or ship-
ment of narcotic drugs, psychotropic
substances or their analogues without
the purpose of sale (Part 1 of Article
309 of the Criminal Code of Ukraine);

— resistance to a government official,
law enforcement officer, state exec-
utor, private executor, member of
a public formation for protection
of public order and state border or
servicemen, authorized person of
the Deposit Guarantee Fund of indi-
viduals (Part 1 of Article 342 of the
Criminal Code of Ukraine).

In addition, the Criminal Code is
supplemented by Article 286-1, which
provides for a sanction for driving un-
der the influence of alcohol, drugs or
other intoxicants or under the influence
of drugs that reduce their attention and
speed of reaction, as well as the transfer
of control to a person who is in a state
of intoxication or under the influence of
such drugs in the form of a fine of one
thousand to two thousand non-taxable
minimum incomes, with deprivation of
the right to drive for up to three years.

Conclusions and prospects.

According to experts, the intro-
duced changes will not ensure the im-
plementation of one of the main tasks
of modern criminal law policy. The
current Criminal Code of Ukraine is
not able to fully perform the tasks as-
signed to it.

At present, the path chosen today
does not solve the problem of adminis-
trative torts with judicial jurisdiction,
which, according to scholars, are clos-
er to the category of criminal offenses
(Politova, 2013: 71-77), In view of
the above, it can be stated that both in
science and and in practice, the appli-
cation of criminal law on the introduc-
tion of the institution of criminal offense
continues an active discussion. On the
one hand, the introduced novella will
simplify the process of qualification
of criminal offenses, provide organi-
zational and procedural simplifications
when considering materials of criminal
proceedings, and on the other hand - ar-
guments of scientists and practitioners
critical of such changes are also sub-
stantiated and seem quite valid. That is
why some scholars suggest concentrat-
ing misdemeanors in a separate norma-
tive act: the Code of Criminal Offenses
(Politova, 2013: 71-77).

However, we are convinced that the
introduction of the institution of crim-
inal offenses in the legislation of our
state is a progressive and timely step.

Of course, changing the theoretical
foundations of understanding the crime
and the criteria for its evaluation is not
an easy path, but in today’s conditions
the introduction of criminal offenses
is an unalterable step, as no scientific
developments and discussions, unfor-
tunately, can solve the problem of law
enforcement.
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AHOomayia. Y cmammi npoaHanizo8aHo AoyinbHiCMb 8Mpoe8adHeHHa iHcmumymy Kpumi-
Ha7bHO20 MpocmyrnKy. 30cepedieHo yeazy HA HAMPAMKAX pegopMyB8aHHA cucmemu Kpumi-
HanbHOI oCMuyii.

3’Aco08aHO, W0 0OHUM i3 HANPAMKI8 pedopMy8aHHA KPUMIHAAbHOI tocmuyil YkpaiHu € 3a-
poBadHEeHHA 8 KPUMIHAAbHE 30KOHOOA8CMBO iHCMUMYMYy KPUMIHAA6HO20 MPOCMYIKY.

3a pe3ynbmamamu rposedeHo20 00CAiOHEHH: 8U3HAYEHI Pi3Hi MiOXo0uU uj000 NUMAHHA doyine-
Hocmi 8cMaHo8s1eHHs 8i0NMosidasnbHOCMI 3a MPOCMYMNOK y KPUMIHAA6HOMY 30KOHO0as8cmei YKpaiHu.

0b62pyHMOBHO, W0 3MiHa PO3YMIHHA MOHAMMA 3/104UHY Ma Kpumepiig {io2o OYiHKU — waax
Henpocmuli, 0OHOK 8 YM0OBAX Cb0O200€HHA 3arpPo8AOHEHHA IHCMUMymy KpUMiHAAbHUX Mpo-
CMYIKi8 € KDOKOM MPo2pPecus8HUM, CBOEYACHUM ma 6e3a716mepHamMUBHUM, OCKifbKU H#OOHI Hay-
KO8i po3p0bKU He CrIpoMOXcHi po3e’A3amu npobaemu npaso3acmocy8aHHA.

Kniovoei cnoea: KpumiHanbHe MpPOBAOHEHHA, [HCMUMym KpUMiHA/bHO20 MPOCMYrKY,
3/104UH, peghopMyBaHHA, KPUMIHAAbHE 3aKOHOO0ascmeo, KoHyenyia peghopmysaHH , KpUMIHAAbHA
rocmuuyis
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