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Summary. Today, the protection of intellectual property rights and legitimate interests of
citizens is guaranteed by Article 55 of the Constitution of Ukraine, which provides and guarantees
to everyone who uses all national forms of legal protection, protection of rights and freedoms in
court. According to the second part of Art. 124 of the Basic Law, the jurisdiction of the courts extends
to any legal dispute and all legal relations arising in the state. In addition to the constitutional right
to administrative and judicial protection of intellectual property, the rules of special legislation in
the field of intellectual property also determine other types of protection. In particular, part of the
first article. 52 of the Law of Ukraine «On Copyright and Related Rights», to protect their copyrights
and (or) related rights, entities have the right in accordance with the established procedure to apply
to the court and other authorities in accordance with their competence.

It is emphasized that the specifics of the protection of intellectual property is that there
may be different ways to protect the violated subjective right to choose the person whose
rights are violated. Today, the state system of intellectual property protection in Ukraine has
an extensive system of state bodies involved in ensuring the protection of intellectual property.

Based on the analysis of normative legal acts and scientific opinions, the article analyzes
the activities of public administration entities in the field of intellectual property protection
(Ministry for Development of Economy, Trade and Agriculture, National Intellectual Property
Authority, Ukrainian Institute of Intellectual Property, Department of Intellectual Property).
It is noted that in connection with the reorganization of the state system of intellectual
property protection, instead of a three-tier structure, a two-tier structure is proposed.

Itis established that the current standing of the state system of intellectual property protection
does not fully comply with international standards and principles in the field of intellectual
property. It is proved that the presented state system of intellectual property protection contains
significant shortcomings, the ways of improvement its activities are proposed.
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Introduction.

The state, as the most powerful tool for
regulating public relations, performs the task
of ensuring the protection of non-property
and (or) property rights of intellectual proper-
ty. For this task, it forms or creates legal tools
for the mechanism of protection of violated
subjective rights of owners of intellectual
property in the form of executive and judi-
cial authorities. The possibility of ensuring
the protection of intellectual property by the
executive and judicial authorities is based
primarily on the provisions of the Consti-
tution of Ukraine, special and international
legislation in the field of intellectual property
protection. However, frequent changes in the
system of central executive bodies do not al-
ways have a positive effect on the standing
of intellectual property protection in Ukraine.

Analysis of recent research
and publications.

Considering the importance of the prob-
lem, in scientific circles, to the issue of the
state system of intellectual property protec-
tion in Ukraine is given considerable atten-
tion. Among the scientists who devoted their
works to various aspects of this issue, it is
worth noting I. Abdulin, G. Androschuk, O.
Orlyuk, Y. Osadchev, O. Korotun, O. Svya-
totsky, V. Shestak and others. However, tak-
ing into account the existing problems in this
area, a number of issues remain to be studied.

The purpose of the article is to identify
some ways to improve the activities of the
state system of intellectual property protec-
tion in ensuring the protection of subjective
rights of owners of intellectual property.

Results.

The state influence of streamlining pub-
lic relations in the study area is carried out
in accordance with the rules of law, rights

and responsibilities, but current trends in
legal regulation do not always take into
account the objective regularity to ensure
proper protection of intellectual property
rights, and the rights that are related to cer-
tain legal regimes of objects of intellectual
property rights, because the legislator does
not always take into account the practical
component, which acts as a guarantor of
intellectual property protection.

Article 55 of the Constitution of
Ukraine secures and guarantees for ev-
eryone using all national types of legal
protection, protection of rights and free-
doms in the judicial order. According to
Part Two of Art. 124 of the Basic Law,
the jurisdiction of the courts extends to
any legal dispute and all legal relation-
ship that occur in the state.

Except the constitutional right for admin-
istrative and judicial protection of intellectual
property, the rules of the special legislation
in the sphere of intellectual property specify
such types of the protection. For example, ac-
cording to Part One of Art. 52 of the Law of
Ukraine «On Copyright and Related Rights»
No. 3792-X1I dated 23.12. 1993 (as amend-
ed by Law No. 703-IX dated June 16, 2020)
to protect their copyrights and (or) related
rights, the entities have a right in accordance
with the established procedure to apply to the
court and other authorities in accordance with
their competence.

The specificity of the intellectual prop-
erty protection is in the fact that there can
be different ways of protection of the bro-
ken subjective right on the selection of an
individual. In general, scientists consider
the right of protection can be identified as
given ability to an eligible individual to
use measures provided by the legal norms
to renew his violated rights of those who
are challenged (Fundamentals of intellec-
tual property law, 2012:16).

Nowadays the state system of the in-
tellectual property protection in Ukraine
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has an extensive system of state author-
ities involved in ensuring the protection
of intellectual property.

Without diminishing the role of each of
the public authorities in ensuring the pro-
tection of intellectual property, it should be
noted that in accordance with the Regula-
tion of Ministry for Development of Econ-
omy, Trade and Agriculture, approved by
the Cabinet of Ministers of Ukraine dat-
ed 20.08.2014 No.459 (as amended by
the Cabinet of Ministers No.1315 dated
23.12.2020) Ministry of Economy is the
main body in the system of central exec-
utive authorities, which ensures the forma-
tion and implementation of state policy in
the field of intellectual property.

In particular, in accordance with the
Regulations, the Ministry of Economy
interacts and coordinates with central ex-
ecutive bodies, other state authorities in
the formation and implementation of state
policy in the field of intellectual property,
as well as to strengthen protection of intel-
lectual property rights and coordinates the
National Intellectual Property Authority.

According to the Law of Ukraine «On
Amendments to Certain Laws of Ukraine
Concerning the Establishment of a Nation-
al Intellectual Property Authority» of June
16, 2020 No.703-IX, the National Intellec-
tual Property Authority (NIPO) is a state or-
ganization that is a part of the state system
of legal protection of intellectual property,
defined at the national level by the Cabinet
of Ministers of Ukraine as such, exercising
powers in the field of intellectual property,
defined by this Law, other laws in the field
of intellectual property, acts of the central
executive body that ensures the formation
and implementation of state policy in the
field of intellectual property, and the stat-
ute, and has the right to represent Ukraine
in international and regional organizations.

Today, the functions of NIPO, in accor-
dance with the order of the Cabinet of Min-

isters of Ukraine «On the National Intellec-
tual Property Authority» dated 13.10.2020
No.1267-r — are performed by the state en-
terprise «Ukrainian Institute of Intellectual
Property» (Ukrpatent). Despite the above,
the Cabinet of Ministers of Ukraine did not
make any changes that would indicate what
powers Ukrpatent should exercise, whether
it will operate in the structure of the latter —
the Appeals Chamber, etc. These regulations
could not provide the appropriate level of
regulation of relations in the field of intellec-
tual property, it shows their formal nature.

Thus, in the system of activity of public
authorities there are problematic issues that
affect the proper protection of intellectual
property. It should be noted that the attention
was payed at the problematic issues of the re-
searched area in the Concept of reforming the
state system of legal protection of intellectual
property in Ukraine, approved by the order of
01.06.2016, No.402-r, which states that the
state system of legal protection of intellectual
property has shown low efficiency in solving
key problems and the inability to ensure the
development of intellectual property as an
important element of the national innovation
system and the basis of the innovative state
economy. Imperfect and inert system of pub-
lic administration of intellectual property has
led to a lack of significant progress in adapt-
ing the legal framework to modern economic
and political conditions (fight against «patent
trolling», Internet piracy, meeting the needs
of the IT industry, military industrial and
agro-industrial complexes, etc.).

About problematic issues of the state
system of intellectual property protection
were also discussed in the National Strategy
for the Development of Intellectual Prop-
erty in Ukraine for the period up to 2020,
where, instead of a three-tier structure: the
Ministry of Economic Development and
Trade of Ukraine; State Intellectual Proper-
ty Service; the state enterprise «Ukrainian
Institute of Intellectual Property», the state

Vol. 12,Ne 1, 2021

«MPABO. JIOANHA. IOBKINNA» | «LAW. HUMAN. ENVIRONMENT»

ISSN 2663-1350 | 97



«PABO. /IIOANHA. OBKI/1/18» | «LAW. HUMAN. ENVIRONMENT»

enterprise «Intelzahist», the state organiza-
tion «Ukrainian Agency for Copyright and
Related Rights» —a two-tier structure of the
state system of intellectual property protec-
tion was introduced through the liquidation
of the State Intellectual Property Service and
the State enterprise «Intelzahisty, transfor-
mation of the state organization «Ukrainian
Agency for Copyright and Related Rights»
into a non-governmental organization of
collective management. On the basis of the
state enterprise «Ukrainian Institute of Intel-
lectual Property» — the National Intellectual
Property Authority is created.

In connection with the termination of
the State Intellectual Property Service, the
functions of this body are assigned to the
Ministry of Economic Development (now
the Ministry of Economy), a structural unit
of the Ministry of Economy is the Intellec-
tual Property Department, acting in accor-
dance with the Regulations on the Depart-
ment of Intellectual Property, approved by
the order of the Ministry of Economic De-
velopment from 15.06.2017 No.871.

The main tasks of the department are:
ensuring the formation and implementa-
tion of state policy in the field of intellectual
property; organization in accordance with the
established procedure of examination of ap-
plications for intellectual property rights and
issuance of patents/certificates for intellectual
property rights; ensuring the determination
of authorized institutions for the examination
of applications for intellectual property rights
and instructing them to conduct such an ex-
amination; organization of maintaining state
registers of intellectual property rights; ensur-
ing the coordination and control of work to
ensure the functioning of the state system of
legal protection of intellectual property; co-
ordination of cooperation with the European
Communities and their Member States in the
field of intellectual property, etc.

A characteristic feature of the legal
status of the Department of Intellectual

Property is that the previously mentioned
powers were assigned to the State Intel-
lectual Property Service. In addition, the
Ministry of Economic Development is-
sued an order «On the establishment of
the state organization» National Intellec-
tual Property Office» dated 24.05.2018
No.718 and approved its Statute.

Obviously, as it was noted by O. Duk-
hovna, the establishment of state organi-
zation «National Intellectual Property
Office» does not agree with the approach
to the creation of NIPO proclaimed in the
Concept — the first submission of the draft
law and the formation of NIPO on the
basis of the state enterprise «Ukrainian
Institute of Intellectual Property».

It also does not correspond to the an-
nounced course to create a «single win-
dow» for public services in the field of
intellectual property and a national course
to optimize the number of state-owned en-
terprises (Dukhovna, 2019). K. Tishchenko
also draws attention to the fact that with the
establishment of the Ministry of Economic
Development and Trade of Ukraine a new
state organization — the National Intellectual
Property Office — this state non-profit or-
ganization is designed to fulfill all strategic
tasks of the state on intellectual property, as
well as current instructions of the Ministry
of Economic Development.

From now on, all powers vested in
the relevant laws, governing intellectual
property relations will be transferred to
the newly established National Intellec-
tual Property Office. However, from the
analysis of the Statute of NIPO and the
order of the Ministry of Economic Devel-
opment on its creation it is impossible to
give a clear answer, where in the system of
intellectual property is the place of NIPO.

It seems as if he is standing next to all
the authorities, but does not intersect with
any of them. The statute does not define the
powers under which the NIPO will engage
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directly in expert or registration activities.
That is, for example, «Ukrpatent» and the
relevant department of the Ministry of Eco-
nomic Development will continue to regis-
ter trademarks for goods and services and
various aspects of copyright. Management
of intellectual property in general is left to
the Ministry of Economic Development,
which, although it has transferred many
powers to the NIPO, can give it mandatory
instructions (Tishchenko, 2019).
Emphasizing the activities of the NIPO,
L. Abdulina draws attention to the fact that the
only real function of the established office
is the accounting and distribution of fees for
actions related to the protection of intellectual
property rights, which has a corruption com-
ponent and is a reason to appeal to anti-cor-
ruption bodies of Ukraine. She believes that
the Ministry of Economic Development in
the field of intellectual property failed the re-
form. It did not ensure the planned changes in
legislation. Only one thing was done on time:
the state enterprise «Intelzahisb» was liquidat-
ed. There was a whole history of promises
and misunderstandings with the collective
management of copyright. The Ministry of
Economic Development showed its com-
plete incompetence and inability to organize
the planned result. As a result, Ukraine was
again included in the so-called «pirate list
301» (Abdulina, 2019). It should be noted
that the breadth of the discussed issue requires
attention to the activities of the Council on In-
tellectual Property, as a government advisory
body established by the Cabinet of Ministers
on 07.02.2018 No. 90, the task of which is to
coordinate the work of state executive bod-
ies, law enforcement agencies, the judiciary,
public associations and industry associations,
academia, as well as the owners of intellec-
tual property rights in order to overcome
problematic issues related to strengthening
the protection of intellectual property rights,
integration of Ukraine into the international
and European intellectual space; stimulation

of inventive activity, commercialization of
results of intellectual and creative activity
in Ukraine. Among the important tasks of
the Council is to promote the elimination of
threats related to Ukraine’s inclusion in List
301 in the context of the «Special Report
301» of the Office of the US Trade Represen-
tative on the state of protection of intellectual

property rights.
Conclusions and prospects.

A study of the state system of intellectual
property protection and in particular the pro-
visions of the National Intellectual Property
Office showed that the status of «national»
should provide for the protection of intellec-
tual property by this body for all objects of in-
tellectual property rights, including breeding
achievements in crop production (plant vari-
eties) and animal husbandry (animal breed).

This requires determining the com-
petence of each of the structural units of
the Ministry of Economic Development,
Trade and Agriculture, due to this a trans-
parent two-tier structure of the state system
of intellectual property protection will be
achieved, and «intermediate» state orga-
nizations must cease their activities. If the
Ministry of Economic Development, Trade
and Agriculture of Ukraine ensures the for-
mation and implementation of state policy
in the field of intellectual property,then the
National Intellectual Property Authority
must ensure the implementation of tasks in
accordance with a set of specific powers in
the field of intellectual property.

Creation of a new organizational and le-
gal mechanism, formation of governing and
managed systems, formation of new subjects
of public administration, construction of new
links in the structure of the administration are
necessary for streamlining and stability of the
state system in accordance with international
standards and principles to ensure adequate
protection of intellectual property in the state.
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AHomayia. Ha cbo200Hi 3axucm npae iHmenekmyansbHoOi 81GCHOCMI Ma 3aKOHHUX iHMepecie
2poMaodsH eapaHmyemeca cm. 55 KoHemumyyii Ykpaitu, Aska nepedbayae ma 2apaHmMye KOXHOMY,
XMO BUKOPUCMOBYE 8Ci HAUIOHAbHI hopMU Ppagosoao 3axucmy rpas i ceobod y cydi. BiornosioHo 0o
yacmuHu Opyeoi cm. 124 OcHOBHO20 3GKOHY topUCOUKUiA cydie MOWUPOEMbCA Ha bYOb-aKull topu-
OuyHul cnip ma yci npagosidHOCUHU, W0 BUHUKAOMb y depxcasi. OKpim KoHcmumyuyiliHo2o npasa
Ha admiHicmpamueHuli ma cydosuli 3axucm iHmMenekmyasneHoOI 81aCHOCMI, HOPMU CreyiaabHO20
3aKoHoOascmea y cghepi iHmenekmyasnbHoi enacHocmi susHayarome U iHwi 8udu 3axucmy. 30Kkpema,
yacmuHa nepwoi cm. 52 3aKoHy YkpaiHu «1po aemopceKe npaso ma cymixcHi npasa» nepedbayae,
wo 0714 3axucmy c8oix aemopcoKux npas ma (abo) cymixcHux npas cyb6’ekmu marome npaeo 8 ycma-
HoeneHomy rnopsaoKy 38epmamucs 0o cydy ma iHWuUx opaaHie enadu 8idnosioHo 00 ix KomnemeHuil.

MidKpecntoemeocsa, wo crneyugika 3axucmy iHmenekmyasnbHOI 8710CHOCMI M0/A20€ 8 MOMY,
wo moxcyme 6ymu obpaHi pi3Hi cnocobu 3axucmy rnopyweHo2o cyb’ekmusHoz0 npasa ocobu,
npaesa AKoi nopyweHi. Ha ce0200Hi depxasHa cucmema 3axucmy iHmesnekmyasnsHoi enacHocmi
8 YKpaiHi mae poszanyxieHy cucmemy 0epiasHUX opaaHis, wo 3alimaromecs 3a6e3nedeHHAM
3axucmy iHmenekmyaseHoi 81acHoCMi.

Ha ocHosi aHanizy HOpMamueHO-NPA8o8UX AKMIi8 Ma HAYKOBUX BUCHOBKI8 cmamms aHali-
3ye OisnbHicMb cyb’ekmie 0epiasHO20 yrnpasniHHA y chepi 0XopoHU iHMenekmyaneHoi enac-
Hocmi (MiHicmepcmeo po38umky eKOHOMIKU, mopzieni ma cinecbko2o 2ocrnodapcmea, Hayio-
HasbHe yrnpaeniHHA iHmeaekmyanbHol enacHocmi, YkpaiHcoKuli iHcmumym iHmesnekmyasnbHoi
enacHocmi, flenapmameHm iHmenekmyasnsHoi 8a1acHocMi). 3a3HA4aEMbCA, WO y 38°A3KY 3 pe-
op2aHizayieto 0epHasHoi cucmemu 3axucmy iHmesnekmyasnbHoI 81ACHOCMI 3amMicmb mpupigHe-
80i CMpyKMypu nponoHyemMscA 080pisHE8A CMpPyKmMypa.

BcmaHoeseHo, Wo HUHIWHIG cmaH GepasHOI cucmemu 3axucmy iHmenekmyasnbHoi enacHocmi He
MosHICMI0 8iOrNoBIAaE MiHHAPOOHUM CMAaHOaPMamM ma NPUHYUNAm y 2asy3i iHmenekmyaseHoi enacHo-
cmi. flosedeHo, wio npedcmaeneHa OepHasHa cucmema 3axucmy iHmesneKmyasbHoi enacHocmi micmume
cymmesi HeAoiKU, 3arpPONOHOBAHO WiAAXU 800CKOHAsIEHHS 1T QisinbHOCMI.

Knrouoei cnoea: OepxasHa cucmema, cmpyKkmypa, 3axucm, iHmenekmyasneHa 81acHiCMb,
hyHKUi, B00CKOHANEHHSA
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