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The article is devoted to defining the legal structure «permitted land
use» and its place in the system of legal regulation. The relations between
such legal categories as «designated purpose» and «permitted land use»
have also been covered.

Land zoning, planning of territories, designated purpose,
permitted land use.

In connection with the large-scale involvement of urban and rural
lands into civil circulation an urgent need arises to deepen the approach to
definition and changes in designated purpose. Therefore, of crucial
importance is the issue concerning the addition of the prescription on
designated purpose of particular lots of land taking into account their
location and established restrictions on their use to the legal norms of the
main designated purpose. Thus, the legal structure «permitted land use»
has emerged.

The matter of the definitions of designated purpose and permitted use
and the relations between them has not been thoroughly investigated in
juridical literature. The problems in question have been considered by such
Russian and Ukrainian jurist as A.P. Anisimov, V.l. Andreitsev, S.A.
Bogolyubov, A.A. Borysov, V.A. Burov, O.l. Krassov, P.F. Kulynych, A.M.
Miroshnyhenko, D.I. Mysov, V.V. Nosik, P.M. Pavlov and others.

However, one can hardly state, that legal field has been fully
regulated. The questions of incompleteness and contradictoriness of some
legal norms, ambiguity of their application as well as expediency and
efficiency of, in particular, designated purpose and permitted land use
remain open. For this reason the present article aims to search for relation
between legal categories mentioned above.

According to article 180 of the Land Code of Ukraine, land zoning is
to be realized within human settlements with the result that the
requirements for permissible kinds of construction and other use of land
within separate zones are established [1].

As it has been reasonably pointed out in juridical literature, zoning
can be defined as «the division of the territory of a city or other kind of

* Thesis supervisor— Doctor of Legal sciences, Professor M.V. Shulga

© Ignatenko I.V., 2013



human settlements into different zones, areas, districts for the purpose of
establishment certain land use restrictions, determination a minimal size of
lots, regulation of the types of buildings and constructions, which are
permitted to be built within these zones» [2, p. 500].

Urban areas zoning, as stated in the literature, is realized in town

planning activity and establishes exactly permitted use of lots in cities, it
should be regarded as the process and the result of segregation of parts of
city territory with the defined kinds and restrictions of their use, functional
purpose, parameters of use of lots when implementing town planning [3, p.
130].

Thus, land zoning represents such a way of providing use of land for
different community needs that allows to determine a designated purpose
not only for one lot but for a group of neighboring ones within a
corresponding zone. This is just this group of lots that forms a functional
zone. Despite the fact that each functional zone has a specific general
designated purpose (e.g. residential, manufacturing, recreational etc.), a
certain range of permitted and preferential uses of territories and separate
lots is fixed for each zone, defined within a settlement according to a
zoning plan.

In this connection the following distinctive features of zoning within
settlements can be pointed out: 1) it can be applied only within settlements;
2) it is a form of planning, use and protection of land; 3) it defines the rights
of owners and users to exploit and develop lots of land; 4) it determines the
restrictions on land; 5) it lists permitted kinds of land use as well as
possible changes of real estate objects during town planning activity within
each zone; 6) the designated purpose is defined not for one lot but for a
group of neighboring ones.

Since land zoning establishes permitted use of lots, in this connection
there is a necessity to clarify the essence and key characteristics of the
very notion «permitted use».

First of all, permitted use is established only for lots of land. And it is
only due to the fact that the lots with the same permitted use form one
territorial or other zone, permitted use also becomes characteristic of this
zone.

Secondly, it is defined by a special normative act, according to which
land zoning is conducted. Whereas the uses of land of a certain category
range widely according to generally determined designated purpose and in
some cases it can be sufficient to efficient use of land, the separation of a
territorial zone in special, provided by a normative act order under the
conditions of land deficiency in a settlement makes the choice of uses
considerably limited but most effective.



The difference between designated purpose and permitted use can
be clearly seen when a specific designated purpose or permitted use of a
lot have to be changed. In case of the former an individual act of a body of
local self government, for example, is sufficient. As for the latter, it is the
changes in a normative act that are to be made to alter the boundaries of a
territorial zone. As a result, zoning and permitted land use create legal
safeguards to preserve designated purpose. That is why, if the lands have
been zoned and permitted use of lots, which belong to a corresponding
zone has been determined, it is unnecessary to refer to designated
purpose of the above-mentioned lands or lots, that belong to them,
alongside permitted use.

Thirdly, the structure «permitted use of a lot» represents a
mechanism of specification of lot designated purpose, determined for the
whole category of lands, including separate subcategories of lands.
Furthermore, such specification is particularly provided only by town-
planning legislation and is applied to the lands of settlements and some
part of their suburbs in case of urban areas. To most of other categories of
lands zoning plan is not applicable, which means that permitted use for
them is not determined.

This in its turn implies that a part of the land fund of the country is out
of the scope of application of permitted use structure. Permitted use is
indeed determined by a land zoning plan, which does not cover the lands
designated for forestry, lands of water fund occupied by water objects,
reserve lands, farmlands within lands of agricultural designation, etc.

Therefore, the lots of land within a settlement and a part of suburban
zones (e.g. non-farming lands within the category of lands of agricultural
designation, allotted for gardening, vegeculture, small-scale cultivation and
construction) are within the scope of application of zoning plan. Other kinds
of zoning (for example, that of farmlands or lands of industrial and other
special designation) are not provided by land legislation.

Permitted use is applied only to the lots, situated on the land of
settlements and intended for construction. However, construction can be
conducted not only on the lands of settlements but also on the lands of
other categories (mainly of industrial and other non-agricultural
designation) if it corresponds to their designated purpose. Consequently,
permitted use must be applied to the lots of land which are intended for
construction irrespective of land category.

If we try to sum up everything mentioned above about designated
purpose and permitted use it will enable us to give their general definitions.
Designated purpose is a granted on legal basis and in a provided by law
order permission of authority for exploitation of lands and lots of land,
included as their compounds only in a certain way. Permitted use is the
most limited designated purpose of a lot, determined by a normative act,
adopted as the result of land zoning.

Thus, the very institution of permitted use is not new one, legal



distinction between different kinds of permitted use have already existed
before. It is an attempt at their total territorial division via defining uniform
similar territorial zones and turning land zoning institution from
supplementary into principal method of defining legal treatment of land lots
that is new.

However, before making amendments concerning permitted use of

lots to legislation, it is also necessary to clarify the essence of this concept
and its place in the system of legal regulation. There are three possible
variants:

1) permitted use is applied only to the lots intended for construction,
being unnecessary for the others;

2) permitted use is an instrument of land law, which complements
and specifies the notion of a category of lands to provide their intended
and rational use. Each category of lands is supposed to have a certain
range of options of permitted use;

3) categories of lands are revoked, kinds of permitted use are
established instead.

At present Ukrainian legislation is based on the principles of the first
variant, although in practice it is developing in other direction. Basically, a
law-maker can choose any variant on condition that they are realized
consistently, although the least desirable is the third one, revocation of
categories of lands.

Its realization will demand the most considerable changes in
legislation, including principal alteration of the Land Code of Ukraine, which
establishes legal regime of lands according to the category they belong to.
This will require re-legalization of entitling documents for lots, which, as we
know from experience, can be protracted for a long term, creates obstacles
to conducting business activity, falls as a burden on the owners of lots,
causes a great number of collisions in legal practice. Moreover, in case of
approval of such a decision, the permitted use institution will have to accept
the functions, which are performed by categories of lands as for provision
of their intended use.

For instance, in order to preserve the most valuable lands, farmlands,
it will be obligatory to establish as strict procedure of alteration of their
permitted use as that of currently in effect of switching to other category.

But in this case, one can hardly expect essential simplification of
procedures without detriment to assurance of public interests in land use,
hence, it is more sensible to enhance the current procedure of defining and
changing a category of land.



If the second variant is applied, some additions to legislation should
be made. In particular, the reasons and the order of determination and
change of the permitted use types as for specific categories of lands are to
be established by the Land Code of Ukraine.

Taking everything into account, we can draw the conclusion, that
«permitted use» of lots is the result of further development of the structure
«designated purpose» of a lot. This statement can be interpreted in the
following way: designated purpose of lands (and, correspondingly, the
requirements for intended use of lands), are determined by the category
they belong to, whereas permitted use is a supplementary element, which
legal regime of a land lot consists of. That is why, permitted use and
designated purpose can not be opposed and regarded as alternatives of
each other, for the opposition between a whole and its part is self-
contradictory.

The prospect of scientific research of the problems in question can be
application of obtained results to further investigation, namely, to a study of
issues of legal regime of land lots of different designated purposes, land
zoning.
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