CRIMINAL RESPONSIBILITY FOR CRIMINAL VIOLATIONS OF ORGAN ORTRANSPLANTATION PROCEDURES OR HUMAN TISSUES:
PROBLEMS AND WAYS OF THEIR SOLUTION
The Constitution of Ukraine in Part 1 of Art. 3 people, her life and health, honor and dignity, inviolability and security are recognized in Ukraine as the highest social value. The right of a person to life and health is the main among the rights that protects the state, because in the loss of life or health lose value other values.
One of the means of protecting them is the transplantation of human organs and tissues. Practice proves that transplantation opportunities give rise to abuse, trade in organs or tissues, their forced removal and even murder for the purpose of transplantation of organs or tissues of a person. This confirms the necessity not only of medical, legal and scientific support of activities in the field of transplantation of organs or tissues of a person, but also its criminal law protection, which in turn determines the necessity of studying this problem with the science of criminal law.
An illegal declaration of death of a donor for the purpose of further removal of organs or tissues in it may result from both intentional and careless actions. Regarding legal issues, there are two types of crimes related to one another in the use of human organs. It is a trade in human organs and human trafficking in order to seize organs. These are two different articles of the Criminal Code.
In accordance with the Law of Ukraine "On the Application of Transplantation of Human Anatomical Materials", which was adopted on May 17, 2018. By 2019 this sphere was regulated by the law "On transplantation of organs and other anatomical materials to man", adopted in 1999. provides for a presumption of dissent of the deceased for the donation of his anatomical materials. Article 143 of the Criminal Code of Ukraine will have the following form: violation of the procedure for the transplantation of human anatomical materials established by law:
1. Violation of the law of the order of transplantation of anatomical materials of a person is punishable by a fine of up to fifty non-taxable minimum incomes of citizens or correctional labor for a term up to two years, or restraint of liberty for a term up to three years, with the deprivation of the right to occupy certain positions or engage in certain activities for a term up to three years or less.
2. Removing a person by coercion or deception of its anatomical materials for the purpose of their transplantation shall be punishable by imprisonment for a term up to five years, with the deprivation of the right to occupy certain positions or engage in certain activities for a term up to three years.
3. The actions provided for in paragraph 2 of this article, committed against a person who was in a helpless state or materially or otherwise dependent on the perpetrator, shall be punishable by imprisonment for a term of five to seven years, with the deprivation of the right to occupy certain positions or engage in certain activities for a term up to three years.
4. Illegal trade in anatomical materials of a person is punishable by imprisonment for a term up to five years.
5. Actions provided for in paragraphs 2, 3, or 4 of this article, committed by a group of persons upon prior conspiracy, or participation in transnational organizations engaged in such activities, shall be punishable by imprisonment for a term of five to eight years, with the deprivation of the right to occupy certain positions. and engage in certain activities for up to three years.
The criminological problems of transplantation are extremely relevant, and therefore require further research, namely: the study, analysis and classification of methods for committing crimes in the field of transplantation, improving the effectiveness of law enforcement agencies in preventing crimes in the health sector in general and in the field of transplantation, in particular.
Consequently, we can conclude that in this study, the question of transplantation has not yet been resolved, but only clarifies the content of individual concepts and terms of importance for science, practice and improvement of legislation. I believe that Ukraine needs to introduce a presumption of consent. As already introduced in Belarus, Moldova and a number of other countries. And also create a national register of potential donors.
