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The current state of legislative support in the field of land use and protection is analyzed. It is
established that the legal framework in this area, especially with regard to the powers of executive
authorities and local governments, is characterized by a lack of system, clarity and specificity,
which is a significant obstacle to the practical implementation of land protection measures.

It is proved that the improvement of legislative support in the research area should be carried
out by systematizing the relevant powers of executive authorities and local governments, filling
existing gaps, eliminating unnecessary layers and conflicts in laws and regulations.

The need to eliminate the dispersion and duplication of powers of executive authorities and
local governments in the field of land use and protection to improve the efficiency of their activities
in this area by making appropriate changes and additions to legislation. To this end, it is proposed
to concentrate norms on similar powers of different ministries, services, inspections, local
governments and local administrations in this area in one legislative act, and to strengthen state
control over land use and protection, regardless of category and form of ownership, to restore the
State Land Inspectorate. Ukraine with the granting of appropriate powers.
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Problem statement. The legal framework that defines the powers of executive
authorities and local governments in the field of land use and protection is
characterized by a lack of systemic nature, which significantly reduces the level of
effectiveness of the practical activities of these bodies in this area. This applies to the
transformation processes that took place in the field of land relations not "by the
reformation, which provided for gradual institutional development..., and

revolutionary...", which requires "urgent creation of new institutions and the
formation of a modern institutional social environment™ [4, p. 21]. The latter,
combined with insufficient funding for land protection measures, self-removal of the
state from the performance of control functions has led to a deterioration of the
environmental situation in the country as a whole and in rural areas — in particular.

Negative processes in the land protection sphere became especially acute during
the period of cardinal transformation of land relations, which was accompanied by
processes of decentralization of power, formation of united territorial communities,
delimitation of state and communal lands, etc. Therefore, solving this problem
requires improving the legal framework of the state in relation to the powers of
executive authorities and local governments in the field of land use and protection in
accordance with the strategic objectives of land reform in Ukraine. This approach
will "...eliminate the institutional conflict of interest, which is one of the main causes
of inefficient land use management" [5, p. 103].

Analysis of recent research and publications. Problems of legislative support
in the field of land use and protection in Ukraine and abroad are devoted to the works
of N. Bagay [1], L. Dolmatova [3], O. Zigriy [9], A. Miroshnichenko [11] , G. Shust
[22] and others, which emphasizes the need to implement a systematic and
comprehensive approach to solving issues of land protection. In the works of
O. Dorosh, D. Melnyk [4; 5] and others focus on improving the reform of land
management system in the direction of redistribution of management functions
between the executive authorities and territorial communities in the field of land

relations and land protection.
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According to foreign experience, each country is characterized by its own
system of land legislation: in countries such as Belarus, Lithuania, Moldova
legislation forms an independent system, and in France, Germany, USA land law is
part of various branches of law (agricultural, civil, criminal, etc.). ) [11]. But there is
a common understanding that to ensure the preservation and reproduction of land
resources requires a combination of interest in this direct business entities on the land
and state control over the process of land use. Therefore, developed economies
provide some freedom to land owners and users, reserving the right to manage and
control (supervise) land use and protection.

In particular, in Germany, the legislation prohibits the shredding of forest and
agricultural areas, their alienation and change the permitted method of use [2]. Also
under strict control by the state is a change in the permitted use of land in England
[10]. In the United States, the system of legislation limits the reorientation of
agricultural land to other categories [2]. Even in countries with free circulation of
land: Canada, Finland, Switzerland, etc., state or municipal land ownership
dominates, and land for use is provided under a lease agreement, which allows
municipalities to control their use [3].

Strengthening state control over the use and protection of agricultural land as a
special category, especially in the context of economic efficiency, in European
countries has led to the transfer of powers to dispose of them to specially authorized
bodies such as the Agency for Land Management and Regional Development
(France), Agricultural Real Estate Agency (Poland), Land Privatization Agency
(Germany), State Territorial Agency (Romania), etc.

In general, central government bodies that implement state land policy are
more likely to be entrusted with general organizational functions to create appropriate
conditions for the efficient use and protection of land resources, highly productive
agricultural production, and the functioning of a civilized land market. Execution of
specific tasks in the land sphere is carried out by separate specialized, mainly state
institutions, which are responsible for monitoring compliance with current legislation

in the field of use and protection of land resources and bringing perpetrators to justice
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in case of violations [22]. In particular, the right to prosecute offenders in the field of
land use and protection is vested in the Inspectorate for Environmental Protection in
Moldova, the Federal Service for Nature Protection in Germany. In some countries,
in particular Belarus [20], Kazakhstan [7], etc., cases of administrative offenses in the
field of land use and protection are also considered by the highest governing bodies,
in particular, the relevant ministries or departments.

Thus, the analysis of foreign and domestic publications convincingly shows the
need for integrated, systematic approaches to improve the legislative framework for
regulation in the field of land use and protection.

The purpose of the article is to analyze the legislative support for regulation in
the field of land use and protection in Ukraine and justify ways to improve it.

Main research material. According to the first part of Article 5 of the Law
"On Land Protection” "regulation in the field of land protection is carried out by the
Verkhovna Rada of Ukraine, the Verkhovna Rada of the Autonomous Republic of
Crimea, the Cabinet of Ministers of Ukraine, the Council of Ministers of the
Autonomous Republic of Crimea, local governments, authorized central executive
bodies within the powers established by law" [18].

The powers of executive authorities and local governments in the field of land
use and protection are defined by the Land Code of Ukraine (LCU) and the Laws of
Ukraine: "On Land Protection", "On State Control over Land Use and Protection”,
"On Land Management”, "On environmental protection™, "On land reclamation”, etc.
However, despite the relatively high level of legislation in this area (in quantitative
terms), it was not possible to ensure that the full range of legal norms was taken into
account for proper management decisions aimed at the rational use and protection of
land. These laws create only the basis for the formation of a holistic systematized
array of legislation in the field of land relations in general and the field of land use
and protection — in particular. An example of this is the Law of Ukraine "On Land
Protection"”, which contains about 20 reference norms and provides for the
development of more than 10 regulations, the vast majority of which have not yet

been adopted. This creates the preconditions for the emergence of an excessive
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number of land protection regulations, which will have a negative impact on the
effectiveness of legal regulation of public relations in the field of land use and
protection [1].

The powers of executive bodies and local self-government in the field of land
use and protection can be divided into 3 groups:

1) planning (development and implementation of the National Program of Land
Use and Protection) (Cabinet of Ministers of Ukraine (CMU), central executive
bodies (CEB), local state administrations); development and implementation of
regional programs of land use and protection, regional councils, district councils,
local state administrations), development and implementation of targeted programs
and documentation on land management for land protection (village, settlement
councils);

2) organization (coordination of the activities of executive bodies (CMU);
organization of land management (district councils); monitoring of lands (CEB));

3) control (state (CEB, local state administrations); self-governing (regional,
district, village, settlement councils)).

However, the analysis of the legislative provision of the powers of these bodies
of state power and local self-government shows a lack of specification regarding the
definition of their areas of activity and duplication of norms enshrined in various
legislative acts. In particular, according to the first part of Article 6 of the Land Code
of Ukraine (LCU), the powers of the Verkhovna Rada of Ukraine in the field of land
relations include: determining the principles of state policy in the field of land use
and protection (paragraph "b"); approval of national programs for land use and
protection (paragraph "c") "[8]. In addition to these two norms, the powers of the
Verkhovna Rada of Ukraine in the field of land protection Article 6 of the Law "On
Land Protection” includes "resolution of other issues in the field of land protection in
accordance with the Constitution of Ukraine™ [18]. The powers of the Verkhovna
Rada of Ukraine are identical, but already in the field of land management, enshrined
in Article 9 (paragraph "a" and "c") of the Law "On Land Management” [16].

Similarly, the powers of oblast, rayon, village and settlement councils are determined
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by the provisions of Articles 8, 10 and 12 of the Land Code, Articles 8, 10 and 12 of
the Law on Land Protection, Articles 15, 17 and 19 of the Law on Land Management.
The same applies to the powers of executive bodies in the field of land use and
protection.

At the same time, the powers of executive authorities and local governments
related to one area of regulation of land relations (land use and protection) are
considered in different areas depending on the subject of the legislation: in the field
of land relations in the Land Code, in land management in the Law "On land
management ", in the field of land protection in the Law" On land protection ", etc.
All this complicates the implementation of these laws in the practice of relevant
bodies in the study area.

The current land legislation also lacks clarity regarding the division of
functional responsibilities between some specially authorized central executive
bodies in the field of land use and protection. Thus, according to Part 3 of Article 5 of
the Law "On State Control over Land Use and Protection" "Monitoring of soil fertility
and agrochemical certification of agricultural land is carried out by the central
executive body for agricultural policy"”, and in accordance with paragraph 5 of Article
8 of the same Law "Monitoring of soil fertility and agrochemical certification of
agricultural land" belongs to the "Powers of the central executive body that
implements state policy in the field of land relations" [13].

In addition, according to Article 19 of the Law "On Land Protection” "the
central executive body that implements state policy on state supervision (control) in
the field of environmental protection”, the state monitors compliance with the law
only on land protection, and according to Article 171 of the same Law, the powers of
the said CEB include "state supervision (control) over compliance with the
legislation on land use and protection™ [18].

According to the first part of Article 19 of the Law "On Land Protection™ "State
control over the use and protection of land is exercised by the central executive body
implementing state policy in the field of land relations”, and according to part four of

the same Article "Central Executive Body, which implements the state policy in the
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field of land relations, monitors soil fertility and agrochemical certification of
agricultural land" [18]. Since the monitoring of soil fertility and agrochemical
certification of agricultural land is part of state control over the use and protection of
land in general, the feasibility of the existence of Part 4 in this Article is questionable.

In this context, it should be noted that currently the powers of the executive
body implementing state policy in the field of land relations are exercised by the
State Service of Ukraine for Geodesy, Cartography and Cadastre (State Geocadastre),
because in accordance with paragraph 1 of the Cabinet of Ministers Of Ukraine on
Geodesy, Cartography and Cadastre” dated January 14, 2015 Nel5 with changes
made in accordance with the Resolution of the Cabinet of Ministers of July 22, 2016.
Ne482 "The State Service of Ukraine for Geodesy, Cartography and Cadastre
(Gosgeokadastr) is a central executive body, whose activities are directed and
coordinated by the Cabinet of Ministers of Ukraine through the Minister of Agrarian
Policy and Food and which implements state policy in the field of topographic,
geodetic and cartographic activities, land relations, land management, in the field of
State Land Cadastre, state supervision (control) in the agro-industrial complex in
terms of compliance with land legislation, use and protection of land of all categories
and forms of ownership, soil fertility" [14].

In addition, in accordance with paragraph 7 of part 2 of Article 14 of the Law

"On Land Reclamation" "the powers of the central executive body implementing state
policy in the field of land relations on land reclamation include: including the
resolution of other issues related to the use of reclaimed lands, within the powers
defined by law and assigned to him by the President of Ukraine™ [17], which carries
the risk of corruption in the exercise of the powers of this executive body, as the
content of the latter is not clearly defined.

Taking into account the norm of Part 2 of Article 17 of the Law "On Central
Executive Bodies™: "If most of the functions of the central executive body are
functions of providing administrative services to individuals and legal entities, the
central executive body is formed as a service” [19], the main function The State

Geocadastre, established as a service, should provide appropriate administrative
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services. At the same time, the powers of the State Geocadastre also include functions
related to the disposal of state property belonging to the sphere of its management
(these are the functions of the agency) and control and supervisory functions (these
are the functions of inspection) [14].

In addition, according to paragraph 3 of the "Regulations on the State Service
of Ukraine for Geodesy, Cartography and Cadastre” among the main tasks of this
CEB in the first position are the functions of supervision (control) (subparagraph 1),
and only then the provision of administrative services by law in the relevant field"
(subparagraph 2) [14]. This is also confirmed by information from the official
website of the State Geocadastre, which states that it is “the central executive body
that implements state policy in the field of state supervision (control) in the agro-
industrial complex in terms of compliance with land legislation, land use and
protection of all categories and forms of ownership, soil fertility" [21]. Therefore, the
above indicates the inconsistency of the form of content and according to the stated
tasks, this CEB should have the status not of service but of inspection.

Analysis of the tasks of the State Geocadastre defined by its Regulations shows
that the functions of supervision (control) in the field of land use and protection
should be considered ancillary, and the function of "drawing up protocols and
reviewing cases of administrative offenses, imposing administrative penalties™ [14] in
the same field — generally "inexpedient", especially considering that such powers are
amended by the Regulations on the State Geocadastre one and a half years after the
formation of the CEB in accordance with the Resolution of the Cabinet of Ministers
Ne482 of 22.07.2016, of course, will have a negative impact on the implementation of
its functions: failure to perform them at all or improper performance, resulting in a
violation of the rights and interests of both the individual and the state as a whole by
causing damage to protected objects.

In addition, the addition to the list of tasks of the State Geocadastre makes it
impossible to comply with the principle of "avoiding the combination of
diametrically opposed powers in the activities of one state body and duplication of

powers" enshrined in the Law "On Central Executive Bodies" offenses, imposition of
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administrative penalties in cases provided by law in the field of land protection are
also provided by the State Ecological Inspection [15]. Therefore, there are currently
two CEBs, which have the right to draw up protocols on administrative offenses in
the field of land use and protection and to consider relevant cases, which confirms the
existence of duplication of powers.

It is also possible to consider a formal division of powers of these CEBs to
exercise state control in the field of land use and protection, defined by Article 19 of
the Law "On Land Protection”, as the concepts of "land use and protection™ and
"compliance with land protection legislation” are interrelated. In addition, non-
compliance with the provisions of the Final Provisions of this Law does not allow
these CEBs to perform their functions properly. Thus, according to sub-paragraph 2
of paragraph 4 “Regulations on the State Ecological Inspectorate of Ukraine”
approved by the Resolution of the Cabinet of Ministers of Ukraine of April 19, 2017
Ne 275, this CEB “carries out state supervision (control) over compliance with
central executive bodies and their territorial bodies, local executive authorities, local
governments in terms of exercising the powers delegated to them by executive
authorities, enterprises, institutions and organizations regardless of ownership and
management, citizens of Ukraine, foreigners and stateless persons, as well as non-
resident legal entities: b) on protection of lands, subsoil, in particular on:
compliance with environmental standards for land use and protection” [15], but such
standards, defined by Article 30 of the Law" On Land Protection "are still in the
status of recommendations of research institutions and are not enshrined in the
relevant regulations.

Duplicate powers of CEBs in the field of land use and protection are also found
in the Law on Land Reclamation. Thus, in accordance with paragraph 4 of part 8 of
Article 14 of this Law "To the powers of the central executive body implementing
state policy on state supervision (control) in the field of environmental protection,
rational use, reproduction and protection of natural resources in land reclamation,
includes: in particular, the implementation of state supervision (control) over the

reclamation of irrigated and drained lands..."; and in accordance with paragraph 5
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of part 4 of the same Article "the powers of the central executive body that ensures
the formation of state agricultural policy in the field of land reclamation include:
including ensuring state control over the efficiency of agricultural use of reclaimed
land" [17]. In addition, the latter provision contradicts Article 19 of the Law "On
Land Protection”, according to Part 4 of which the authority to "monitor soil fertility
and agrochemical certification of agricultural land" is vested in the CEB, which
implements state policy in the field of land relations [18].

In view of this, it seems logical to consolidate the function of state control over
the use and protection of all categories of land, regardless of ownership of land
(including compliance with land protection legislation) by the State Land
Inspectorate, the restoration of which is becoming increasingly important. "Opening”
the market circulation of agricultural land.

It should be borne in mind that a clear mechanism for implementing the
specific powers of the executive bodies of village councils, enshrined in Article 61 of
the Law "On state control over the use and protection of land" on: "state control over
the use and protection of land, namely: implementation by landowners and users of a
set of necessary measures to protect land from overgrowing with weeds and shrubs;
compliance with the mode of operation of anti-erosion, hydraulic structures, as well
as the requirements of the legislation on the preservation of protective plantings and
boundary markers; compliance by landowners and land users with the requirements
for the use of land for its intended purpose, location, design, construction,
commissioning of facilities that adversely affect the condition of land, operation,
preservation of anti-erosion hydraulic structures, protective plantations™ [13], does
not currently exist, which will certainly lead to inconsistencies in the actions of state
inspectors of executive committees of village, settlement councils and departments
for control over the use and protection of lands of the Main Departments of the State
Geocadastre in the regions.

Conclusions. The legislative framework in the field of land use and protection,
formed during the period of radical reform of land relations, does not provide proper

regulation of public relations in this area, including the powers of executive
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authorities and local governments due to lack of system, clarity, specificity and
legislation. bylaws developed on their basis.

Improvement of legislative support in the field of land use and protection should
be carried out in the direction of filling existing gaps, eliminating unnecessary layers
and conflicts in the relevant regulations, systematization of powers of executive
authorities and local governments, as defined by numerous laws and regulations.

This requires:

1) in order to eliminate duplication of similar powers of executive bodies and
local governments in the field of land use and protection, defined by different laws, to
concentrate them in one legislative act: either the Land Code or a special law on
defining the powers of these bodies;

2) to restore the State Land Inspectorate of Ukraine as a CEB, subordinated
directly to the Cabinet of Ministers without coordination of its activities by any
relevant ministry;

3) to carry out full delimitation of powers of executive bodies and local self-
government bodies in the field of land use and protection;

4) to introduce in the legal plane of the land management sphere the provision
of "scientific and legal opinion™ as a tool for solving problematic issues in the field of
land protection [6].
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IIpoananizosano cyuacnuti cmamn 3aKoH00A84020 3a0e3NeUenHs pe2yat08anHsl 8
2any3i UKOPUCMAHHA MA OXOPOHU 3emeNb. Bcmanoeneno, wo Hopmamueno-npasosa
baza 6 yiu eany3i, 0cobAUBO CMOCOBHO NOBHOBANCEHL OP2AHI68 BUKOHABYOI 61a0U |
Micyegoeco camosps0y6ants, XapaKkmepuzyemvcs 8IiOCYMHICMIO  CUCMEMHOCHI,
YimKoCcmi ma KOHKPemHOCHI, Wo € CYMMEBOI0 NEPEenoHOI0 HA ULIAXY NPAKMUYHOL
peanizayii 3emM1e0xX0pOHHUX 3aX0018.

Jlosedeno, wo yOoCcKoHaNeHHs 3aKOHO0ABY020 3a0e3neuenHs: 8 00CII0NCYBAHIll
chepi mae 30IlCHIOBAMUCL WIAXOM CUCMeMamu3ayii 8i0N0GIOHUX NOBHOBANCEHD
Op2anie BUKOHABYOI 61A0U 1 MICYE8020 CAMOBPAOYEAHHA, 3ANOGHEHHS ICHYIOUUX
NpO2anuH, YCYHEHHsA 3aUeux HAWApyeaHv ma KON 6 3aKOHO0Aguux ma
NIO3AKOHHUX AKMAX.

Obepynmosana HeoOXiOHICMb VCYHEeHHs1 pPO3nopouleHocmi ma O0yON08aAHHS
NOBHOBANCEHb OP2AHI8 GUKOHABYOI 61A0U MA MICYe8020 CAMOBPAOYBAHHA 8 2aly3i
BUKOPUCMAHHS MA OXOPOHU 3eMelb Oasi NIOBUUeHHST eqheKMmUBHOCI  IXHbOi
OIAIbHOCMI 8 3A3HAYEHIU cqhepi WIAXOM BHEeCeHHs BIONOBIOHUX 3MIH MA OONOBHEHb
00 3aKOHOOA8uUX axkmis. i Yybo2co0 HNPONOHYEMbCA HOPMU U000 AHALOSIUHUX
NOBHOBAJICEHb  PIZHUX MIHICMepCcme, CAyx#cO, IHCNeKYil, Op2aHie Micyeso2o
CamMosps0y8ants ma Micyesux aoMiHicmpayit 6 yill 2any3i 30cepeoumu 8 0OHOMY
3AKOHO0ABYUOMY AKmi, a OJisi NOCUNEHHS 0ePIAHCABHO20 KOHMPOTIIO 34 BUKOPUCTIAHHAM
ma OXOPOHOI 3eMejlb He3ANeHCHO 810 Kame2opii ma ¢opmu énachocmi 8i0HOBUMU
@yukyionysanns Jepocaenoi 3emenvHoi incnekyii  Ykpainu 3 HaoawHAM il
8I0N0BIOHUX NOBHOBAIICEHD.

Kniowuosi cnoea: euxopucmanHus ma O0XOpOHA 3eMelb, 3AKOHOOAGYI aKmu,
HOBHOBANCEHHS OP2AHI6 BUKOHABYUOI 81A0U MA MICYE8020 CAMOBPAOYEAHHSL.

**k%x
JMopow H.M., Bapeunckuii A.B., Hosaxoeckaa H.O., Aspamuyx b.O.,
Cmeurox M.II.
3AKOHO/ATEJIPHOE OBECIIEYEHHE PEI'YJIHPOBAHHA B
OBJIACTH HCIIOJIB30OBAHHUA H OXPAHBI 3EMEJIb

Hpoaﬁaﬂwupoeaﬂo COBpPEMEHHOE COCMOAHUE 3AKOHOO0AMENbHO20 0becneqenus
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pe2yiupoeanus 6 ob1acmu UCNOIb308AHUS U OXPAHbl 3eMelb. YCmaHoseieHo, 4mo
HOpMAamueHO-npasoeas 6aza 6 amotl obaacmu, 0COOeHHO 8 OMHOULEHUU NOTHOMOYUL
OpP2aHO8 UCHOTHUMENLHOU B1ACTU U MECIMHO20 CAMOYNPABIeHUs, XAPAKmMepusyemcs
omcymcmeuem CUCMEeMHOCIY, YemKOCMU U KOHKPEeMHOCMU, Ymo A6IAemcs
CYUWeCMBEHHbIM — NPEensamcmeuemM  Ha4  Nymu  NpaKmuyeckou  pearu3ayuu
3eMACOXPAHHbLE MEPONPUIMULL.

Hokazano, umo ycoeepuiencmeosauue 3aKOHOOAMENbHO20 0becnedenus 8
ucciedyemoll  cgepe  OONIICHO — OCYWECMBIAMbCA — Nymem  CUCeMamu3ayuu
COOMBEMCMBYIOWUX NOTHOMOYULU OP2AHO8 UCHOJHUMENbHOU 61ACMU U MeCmHO20
CAMOYnpaegnenus, 3anojiHeHue Cyuecmsyrowux npooenos, YCmpameHue IUUHUX
HACA0eHULl U KOJLIUZUL 8 3AKOHOOAMENbHBIX U NOO3AKOHHBIX AKMAX.

Obocnosana HeobX00UMOCMb YCMPAHeHUs pazodoujeHHocmu u 0yOIUposaHus
NOJTHOMOYUL OP2AHO8 UCHOTHUMENbHOU G1ACMU U MECHHO20 CAMOYNPABGLEHUS 8
001aCmMU UCNONB308AHUSL U OXPAHLL 3eMelb Ol NOBbIUWEHUS. IPhekmusHocmu ux
oesamenbHOCMU 8 YKA3AHHOU chepe nymem HeCeHUsi COOMEEemMcmayouWux UsMeHeHul
U OONOIHEHUll 6 3aKOHOOamelbHble aKkmul. [l 2moeo npeoiazaemcsi HOPMbl
OMHOCUMENbHO AHANOSUYHBIX NOTHOMOYUL  PA3IUYHBIX MUHUCMEPCMS,  CIYHCO,
UHCNEKYUll, Op2aHO8 MeCmHO20 CAMOYNPABIEHUS U MECMHbIX AOMUHUCMPAYUL 8
Mot obaacmu cocpeoomodums ¢ 0OHOM 3AKOHOOAMENbHOM aKme, a O YCUleHUs
20CY0apCcmeenH020 KOHMPOJs 3a UCNONIb30BAHUEM U OXPAHOU 3eMellb He3a8UCUMO OM
Kamezopuu U  Qopmvl  cOOCMBEHHOCMU  B0CCMAHOBUMb  PYHKYUOHUPOBAHUE
l'ocyoapcmeennoll  3emenvHolt  uHcnekyuu Yxpauna ¢ npedocmasieHuem e
COOMBEeMCMBYIOWUX NOTHOMOYU.

Knrouegvle cnosa: ucnonvzosanue u oxpara 3emeib, 3aKOHOOAMeNbHblEe AKMbL,

NOJIHOMOYUA OpcaAHOB UCNOJHUMENbHOU 8]1ACMU U MECIMHO20 camoynpaeileHUuAl.



