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Problem statement

The main purpose of imposing re-
strictions and encumbrances in land use
is an implementation of the human
right to favorable to his health and
well-being of the environment through
the provision of sustainable socio-
economic development, preservation of
environmental quality and sustainable
use of land resources. It should be em-
phasized that it is about the process of
forming areas of sustainable land use.
Theoretical understanding of the func-
tional properties of the restrictions of
land use and social role of land as a
multifunctional social and natural re-
source is critical to the methodological
foundations of sustainable development
in the context of sustainable develop-
ment. The most important for the for-
mation of land use restrictions is a
comprehensive research objective (nat-
ural) and subjective characteristics

(socio-economic) characteristics of

land use.

However, the nature of restrictions
and encumbrances in land use is to
align the interests of land and land
needs that arise in the process of regu-
lation of land relations on different
hierarchical levels.

Therefore, the formation of re-
strictions and encumbrances in land use
should adhere to the following princi-
ples:

1. Ensure the safety of the state;

2. Combine state and local interests;

3. Scientific justification of the use of
land;

4. Achieve a balanced ratio of eco-
nomic and environmental interests
of society;

5. Ensure the rational use and protec-
tion of land.
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Objectivity of land interests is
caused by human interaction with the
natural environment.

Analysis of recent research
and publications

Works of scholars such as D.
Babmindra [1] D. Dobryak, A. Martin,
A. Miroshnichenko, V. Spout, A.
Tretiak are devoted to the issue of
forming restrictions (encumbrances) of
land use. At the same time many as-
pects of the problem require more de-
tailed research and scientific study.
First of all it concerns restrictions (en-
cumbrances), which relate to lands in
general and particularly to a specific
land plot.

The purpose of the article is to jus-
tify the demarcation of such concepts:
territorial restrictions (encumbrances)
in land use and restrictions (encum-
brances) in use of land plot.

The main material

Reform of relations of land owner-
ship in Ukraine led to a sharp increase
in the number of land owners and land
users whose activities affect the condi-
tion and quality of land resources.

Constitution of Ukraine stipulates
that land is a major national wealth,
which is under special state protection.
Land ownership is guaranteed. With
this land ownership imposes certain
obligations on the person and should
not be used to the detriment of the
person and society.

Article 41 of the Constitution en-
visages that use of property shall not
prejudice the interests of citizens, soci-
ety, aggravate the ecological situation
and the natural qualities of the land.
Everyone is obliged not to harm nature,
cultural heritage and compensate for
damage he made (Article 66). Thus

there can be no absolute rights without

obligations. From obligations arise

restriction of property rights which are

provided by applicable law [5].
Possession, use and disposal of land is

carried out freely and must ensure repro-
duction and improvement of soil fertility,
create environment favorable to the hu-
man life and health, create the necessary
conditions for economic activities on the
ground, operation of industrial, transport
and other facilities and engineering com-
munications, not violate the rights and
interests of citizens, legal entities, which
are protected by law.

Land plot is acquired or is transmit-
ted to the owner, the user and the lessee
on the relevant law with an established
designated purpose and legal regime,
and only in this capacity belongs to its
holder (user).

Specificity of land relations consists
in presence of a significant number of
restrictions on the rights of the land
owner and user of land. The law distin-
guishes four types of restrictions:
¢ Intended purpose;

e Regime of use;

e Land servitudes;

e Environmental, sanitary and other
requirements for land use and pro-
tection.

The fundamental concepts of land
laws that determine the order and limits
the use land plots is a intended purpose
and legal status of the land. Depending
on the destination, according to the
current land law, Ukrainian lands are
divided into the following categories:

1. Agricultural lands;

2. Lands for residential and public
buildings;

3. Lands for industry, transport, com-
munication, defense and other pur-
poses;

4. Lands environmental protection and
nature reserve designation;
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5. Land for health improvement pur-
poses;

6. Recreational lands;

7. Lands of historical and cultural
significance;

8. Forest lands;

9. Lands of water fund.

The legal regime includes a set of
rules for land use.

Land use restrictions as a result of
the establishment of servitudes oblige
the owner of land plot or the land user
to give others the opportunity, without
owner’s permission, perform some
actions on the territory of land plot (use
part of it for the passage, laying com-
munications, etc.) [3].

Environmental, sanitary and epide-
miological, building, fire and other
requirements established by a special
law. Their failure could cause a pollu-
tion of land with toxic substances, loss
of topsoil and other negative conse-
quences. The general procedure for
establishing and implementing the
specified restrictions stipulated in land
and other legislation.

Ukraine's legislation and depart-
mental regulations stipulate areas of
special treatment of land use: security,
safety, sanitary zone. In establishing
the areas of special land use those lands
from their owners or users are not re-
moved but used with restrictions pre-
scribed by law. Transfer in ownership
or granting for use of land plots within
the areas of special regime of land use
is made on a general basis in accord-
ance with the land legislation with
bringing to entities or persons existing
restrictions and conditions on the use
of land plots.

Security, safety, sanitary zones and
bands are set to ensure the preservation
of specific objects, create the appropri-
ate conditions for their operation,
maintenance and repair, the protection
of life and health from the potential

negative impact of these facilities, and
the protection and preservation external
environment and in particular the land
fund of the possible harmful effects of
some of these objects.

Ukraine's legislation on the use and
protection of land define the procedure
and the character of use of lands of
different categories.

According to Article 91 of the Land
Code of Ukraine landowners and land
users are obliged not to violate the
rights of holders of other land plots and
land users [3]. Accordingly, the legisla-
tion provides restrictions concerning
the rights of owners business. Land
Code of Ukraine envisages that around
industrial plants, along the lines of
engineering communications, around
the objects of conservational, recrea-
tional, historical and cultural signifi-
cance of cultural heritage zones of
sanitary protection and security zones
are established, and by (87, 88 Arti-
cles) Water Code of Ukraine along
rivers, seas and around lakes, reservoirs
and other water bodies protection zones
and coastal protection strips are estab-
lished [4].

According to Article 39 of the Law
of Ukraine "On the Nature Reserve
Fund of Ukraine" for providing the
desired mode of natural complexes and
objects of nature reserves, to prevent
the negative impact of economic activi-
ties on adjacent territories security
areas are established [2].

Law of Ukraine "On Resorts" in Ar-
ticle 27 determines that in order to
preserve the natural characteristics of
available medical resources, prevent
pollution, damage and premature de-
pletion of resources within the health
resort sanitary protection zones are set
(mountain sanitary protection).

According to Article 32 of the Law of
Ukraine "On Protection of Cultural Herit-
age" to protect traditional nature of indi-

N21-4'2013

5



3emneycmpili, Kadacmp i MOHIMopuHa 3emerlb

vidual sites, complexes, ensembles
around them should be established mon-
uments protection zones: security zone,
control zone of building; zones of guard-
ing of landscapes, zones of protection of
archeological cultural layer [7].

According to Article 13 of the Law
of Ukraine "On hydrometeorological
activity" to remove the negative impact
of business and other activities on pro-
cess of conducting of
hydrometeorological, heliogeophysical
observations and basic observations of
environmental pollution that is carried
out by hydrometeorological stations
and posts, and conservation of
representativity around these objects
security zones are set.

Law of Ukraine "On the Principles
of Urban Development" defines the
legal, economic, social and organiza-
tional principles of urban development
in Ukraine and aimed at creating a
living environment, while ensuring the
protection of 'the environment and
rational land use. Land Code of
Ukraine in Articles 63, 164 define
objectives and contents of protection of
land that should through the legal,
institutional, economic and other
measures ensure the special regime of
land use of conservational, recreation-
al, historical and cultural significance.

According to current Land Code of
Ukraine to protect the especially natu-
ral areas from adverse human impacts,
maintain favorable sanitary and envi-
ronmental conditions on therapeutic
lands and resorts, preserve historical,
landscape and urban environment of
objects of cultural heritage, ensure
public safety and creating the necessary
conditions for the operation and
maintenance of industrial, energy,
transport, communications, water sup-
ply sources, various communications
and other facilities may be established
territorial zone (safety zones or dis-

tricts, sanitary districts (mining and
sanitary), zone of protection of objects
of cultural heritage with a special legal
regime of land use.

Land plots, which are part of such
zones, are not removed from land own-
ers, land users and tenants, but within
them introduced a special regime of
use, which restricts or prohibits those
activities that are incompatible with the
objectives of established areas.

The most important lands in ac-
cordance with Article 150 of the Land
Code of Ukraine include lands within
the limits of which there are natural
objects and objects of cultural heritage
that are of particular scientific, histori-
cal and cultural value (common or rare
landscapes, cultural landscapes, plant
community and animal organisms, land
plots designated for activities of re-
search organizations) [3]. For owners
of such land plots, land users and ten-
ants responsibilities for their conserva-
tion are relied.

In addition to the rights set by the
Land Code of Ukraine for use, disposal
of land, land owners, land users and
tenants are obliged in accordance with
Article 96 to use the land in accordance
with the intended purpose and affilia-
tion with a particular category of lands
and permitted ways of use that prevent
environmental damage, including land
as a natural object.

However, the rights of land owners,
land users and tenants of land plot in
accordance with Art. 111 of the Land
Code of Ukraine may be limited due to
the encumbrance of land plots use by
certain conditions and obligations,
established directly by law, agreement
or court order [3]. Limitation of land
rights are subjects to state registration
and are stored on going the land plot to
another owner.

The presence of restrictions on the
rights to land leads to restrictions on
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the rights of land owners, land users
and tenants when they are used in busi-
ness, and may also provide for granting
the right of limited use of this land or
part of it for certain authorized people
other citizens and legal entities in order
of easement [9].

Restricting the rights of land own-
ers, land users and tenants using land
plots in business activity and encum-
brance their rights of others appear,
usually as a result of that land located
within or adjacent to the specially pro-
tected areas and facilities or are located
near hazardous industries or in areas of
prospective  development, explored
minerals, peat and groundwater, the
presence of various communications
that special objects that define the ap-
propriate legal regime of land plots use.

Limitation of rights to land are estab-
lished to comply with the rights and inter-
ests of land users, environmental re-
quirements, preservation of natural land-
scapes and protected areas, historical and
cultural monuments, provide public safe-
ty, proper functioning of industry,
transport, communications, engineering
infrastructure, protection of water sources
and of drinking water supply and other
special objects [10]. In this regard, there is
need for the establishment of zones of
special legal regime of land use: security,
health and safety, restraining zones for the
land owners.

Based on the above, it is necessary
to distinguish territorial restrictions
(encumbrances) and restrictions (en-
cumbrances) regarding the use of a
particular land plot. Territorial re-
strictions (encumbrances) related to
investigated lands in general, re-
strictions (encumbrances), the condi-
tions and obligations of land plot use
on this particular land plot.

For the formation and establishment
of territorial restrictions (encumbrances)
design of appropriate land management

documentation must be implemented.
This is partly provided by law, in particu-
lar Article 83 of the Land Code of
Ukraine, where the rule for the imple-
mentation of organization of the territory
of non-agricultural enterprises is given,
which includes the establishment of cer-
tain existing restrictions and easements.
According to Article 14 of the Law of
Ukraine on State Land Cadastre this doc-
ument shall act in the Council, as the sole
land-accounting units and content shall
comply with the technical documentation.

The development of technical doc-
umentation of land management should
identify all existing territorial zones of
special legal regime of land use and
especially valuable lands, define their
location, boundaries and area, set the
appropriate mode of use of these lands
[8]. Limits of territorial zones defined
on the basis of the PDD for the con-
struction of appropriate facilities (spe-
cial objects) or in accordance with
approved standards in the established
order. It is recommended to use the
available schemes and maps of re-
strictions and encumbrances in land use
of administrative districts, materials of
executive surveys for construction of
various special objects, land planning
projects and planning of settlements,
and other materials that contain infor-
mation about special objects and zones
of special legal regime of land use.

To establish the boundaries of terri-
torial zones of special legal regime of
land use on the basis of the standards
the location of specific objects, their
structure, parameters (power), ways of
laying, layout, etc. should be deter-
mined and considering these factors
make the calculation of parameters of
zones and establish their limits.

Setting the boundaries of areas of
special objects shall be in accordance
with the rules established by the rele-
vant regulations.
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Location of special objects and their
territorial areas are shown on the plan-
ning and cartographic material, the area
of zones is calculated, a list of special
objects and areas of special regime of
land use is composed, on the appropri-
ate form explication of land included in
the territorial zones of special regime
of their use is composed. In the tech-
nical documentation indicated list and
explication are composed on the check-
ing and forecast periods.

In compiling the technical documenta-
tion restrictions and easements in land use
that is appropriate mechanism for regulat-
ing of land relations, without which it is
difficult or impossible to combine the
interests of land owners with public inter-
ests are counted and set.

Conclusions

Concepts of territorial restrictions
(encumbrances) and restrictions (en-
cumbrances) conditions and obligations
of a particular land plot while using it
are differentiated. For the development
and installation of constraints is pro-
posed to develop appropriate land
management documentation.

The introduction of the abovemen-
tioned restrictions (encumbrances) and
their registration will implement the
human right to favorable to his health
and well-being of the environment
through the provision of sustainable
socio-economic development and sus-
tainable use of land resources.
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* kK

Po3znaHymo meopemuko-
mMemo0o0s02iYHi OCHOBU (OPMYyBAHHA mMaA
8CMAHOBAEHHA 0bMeMeHb (0b6mAMEeHb) y
BUKOPUCMAHHI 3emenb. Po3meno8aHo no-
HAMMA mepumopiasnbHux obmexceHb (06-
msAXceHb) y 8UKOPUCMAHHI 3eMens ma o06-
mexceHb (0bmsaxeHsb) y BUKOPUCMAHHI 3eme-
71bHOI 0iNAHKU.

Kntoyoei cnoea: mepumopiansHi obme-
HEHHS, 0bmsaxeHHs, obmexceHHa Wo0o
BUKOPUCMAHHA 3eMeslbHOi QinfaHKU, ynpas-
AiHHA  3emMesnbHUMU  pecypcamu, npasosuli
pexcum 3emaeKopucmyB8aHHs.

* Kk

PaccmompeHeol meopemuko-
memoooso2u4eckue 0CHOB8bl (hopMUPOBAHUA
U ycmaHoeneHusa ozpaHu4yeHuli (obpemeHe-
Huli) 8 ucrnone3zosaHuu 3emesns. PasepaHuyu-
8alOMCA  MOHAMUA  MeppumMopuasnbHbIX
ozpaHu4eHuli (obpemeHeHuli) 8 ucrnonb3oea-
Huu 3emesib U o2paHu4eHuli (obpemeHeHuli) 8
UCnos6308aHUU 3eMesTbHO20 Y4acmKa.

Knioyesble cnoea: meppumopuassHele
oz2paHu4eHus, obpemMeHeHUs, O02paHuU4eHus
M0 UCMO/b308AHUKD 3eMEesbHO20 Yy4yacmKa,
ynpasneHue 3emeslbHbIMU pecypcamu, npa-
8080l pexum 3eMs1ernosnb308aHUs.
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